In recent times contract interpretation has become one of the most contentious areas of the law of contract. There are fundamental divisions among commentators, practitioners and judges (often writing extra-judicially) as to the nature of the task and the permissible aids to interpretation. This article highlights the reasons for these divisions and suggests that the position of those who advocate a liberal approach to the latter issue is sometimes misunderstood. The author argues that there are no convincing reasons of principle, policy or convenience for refusing to receive evidence of prior negotiations and subsequent conduct: in particular, admitting such evidence is not, as commonly thought, inconsistent with the objective approach to interpretation. However, at the same time it is stressed that it will only be in relatively exceptional cases that the evidence will provide a helpful or reliable guide to the true intention of the parties.
Introduction
It would be widely accepted that, despite its relative neglect in law school curricula, 1 the law of contract interpretation is one of the most practically important areas of commercial law. Issues of interpretation occupy a good deal of the time of busy commercial practitioners and judges.
2 Such issues 'are the very lifeblood of commercial law '. 3 Nevertheless, on the basis of the countless decided cases that I have read, they also tend to be the most intractable. The outcome of interpretation litigation is notoriously difficult to predict. 4 This is partly because questions of interpretation are often seen as 'matters of impression' or intuition, 5 and inevitably the way in which judges mentally process language and apply it to the facts will vary according to their background and experience. 6 Even so, the division of opinion that one finds in the cases is remarkable. Time and again judges will disagree on such elementary questions as whether particular words have a plain meaning 7 and what is the 'commonsense' or 'commercially realistic' interpretation. See A L Corbin, Corbin on Contracts (rev ed, 1960) vol 3, at §535, 17-18: 'It is true that when a judge reads the words of a contract he may jump to the instant and confident opinion that they have but one reasonable meaning and that he knows what it is. A greater familiarity with dictionaries and the usages of words, a better understanding of the uncertainties of language, and a comparative study of more cases in the field of interpretation, will make one beware of holding such an opinion so recklessly arrived at.'
More importantly, however, the underlying theory remains in a state of confusion and there are fundamental divisions among commentators, practitioners and judges as to what the process of interpretation is and ought to be all about. For example, although Lord Hoffmann's well-known restatement of the fundamental principles of interpretation in Investors Compensation Scheme Ltd v West Bromwich Building Society 9 ('ICS') is now widely applied by the courts and accepted by academic commentators, it is not always understood. One cannot accept his guiding principle that: [i] nterpretation is the ascertainment of the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract and at the same time continue to assert that words must be given their plain meaning in the absence of manifest absurdity, or a proven technical, trade or customary usage, and that it is only permissible to have regard to the factual background if there is an ambiguity on the face of the document. 10 Under Lord Hoffmann's principles the background or 'matrix of facts' is always admissible as an aid to interpretation and the so-called plain meaning rule is relegated to a proposition that where words do have a conventional or ordinary meaning this is simply a strong indication that they were used in that sense.
Furthermore, the principles continue to attract a hostile reception from commercial practitioners. 12 In the words of Johan Steyn, they 'upset the horses in the commercial paddock' 13 when first pronounced. And it seems that those horses remain jittery. Thus, Alan Berg, a well-known and insightful commentator, has recently argued that the principles are unworkable in practice and are 'not always consistent with the reasonable expectations of the contractual parties'.
14 Although disavowing an argument that 'there should be a retreat to literalism', 15 Berg even suggests that we should abandon 'the fiction that contracts are addressed to the original parties' because '[m]ost professionally drafted commercial contracts are intended to be used by, and are therefore addressed to, people who will know the basic background to the deal, but no more than that '. 16 This approach, under which the fundamental task of the court in an interpretation dispute would no longer be to discover and implement the intention of the parties, has recently attracted the powerful support of the Chief Justice of New South Wales. Writing extra-judicially, Spigelman CJ in fact suggests that there is 'a basic defect' in Lord Hoffmann's restatement in that '[i]t is not a scheme that can be applied to a substantial range of commercial contractual relationships'. 17 Others of like mind may not be prepared to go quite used. It follows that the context must always be identified and considered before the process of construction or during it. It is therefore wrong to say that the court may only resort to evidence of the contextual scene when an ambiguity has arisen .. Ibid.
. [I]n his important judgment in Investors Compensation Scheme Ltd v West Bromwich Building Society
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Spigelman, above n8 at 335. Compare, however, the opposite point of view expressed by Thomas J in Gibbons Holdings [2008] 1 NZLR 277 at [121] : 'Berg's suggestion that the accepted wisdom that contracts are addressed to the original parties is a "fiction" is unsupportable. For the most part, parties wish their interests to be advanced and protected, and their legal advisers draft their contracts to advance and protect those interests. While there is the possibility that one or other of the parties may wish to assign their interest in the contract, assuming that they are contractually able to do so, the primary concern will be to secure the bargain the parties have struck. One of the parties will have paid or given good consideration for that advantage. Furthermore, many contracts, such as one-off contracts, by their very nature are unlikely to be addressed to potential third parties. Common examples are contracts for the sale of property. Then, relational or long-term contracts will, again for the most part, seek to define the relationship which the parties intend to endure throughout the duration of the contract. Contracts will be and are assigned, but to suggest that it is a "fiction" that they are not for the most part addressed to the original parties is a signal overstatement.' See also [29] that 'the principles in the so far, 18 but they essentially believe in the inherent wisdom of the plain meaning and parol evidence rules and subscribe to the strict version of objective theory under which the parties 'are bound in accordance with the meaning that reasonable third parties would give to their expressions without regard to the meaning given by either of the parties themselves'. 19 Their only concession to modern 'contextualism' is that the words of a contract always have to be construed in the context of the document as a whole and 'the basic objective background facts against which the contract was entered into, such as the market in which the parties were operating'. 20 But otherwise Lord Hoffmann's restatement, which requires one to delve into all the background facts and occasionally permits a contract to be rewritten, is viewed with considerable dismay.
Interestingly, although the practitioner perspective is that the ICS approach is one of 'extreme liberalism', 21 others, 22 including myself, 23 argue that the approach is essentially quite conservative. This is principally because it excludes evidence of prior negotiations and, by inference, subsequent conduct, both of which may sometimes provide a reliable guide to, inter alia, the parties' intention at the time of the contract. In other words, Lord Hoffmann's restatement is welcomed but regarded as too restrictive. It is argued that, if all the relevant background must be considered before determining the meaning of a contract, excluding the prior negotiations is unprincipled and unworkable, and the policy reasons advanced in support of the exclusion are unconvincing. The practitioner perspective, however, turns from dismay to incredulity at any ICS case lead to a more principled and fairer result by focusing on the meaning which the relevant background objectively assessed indicates that the parties intended' and added: 'Notable for its absence in the criticisms made of the ICS formulation is the one accusation which, if established, would be truly damaging: that application of this approach leads to a construction of contractual documents which does not reflect the commercial intentions of the parties. Unless that criticism can be made and brought home, it would need compelling arguments to displace the current approach to the task of seeking to give effect to the reasonable expectations of honest men.' 18 See, for example, Sir Christopher Staughton, 'How do the Courts Interpret Commercial Contracts? ' (1999) 58 Cambridge Law Journal 303 at 304: 'Rule One [of contract interpretation] is that the task of the judge when interpreting a written contract is to find the intention of the parties. In so far as one can be sure of anything these days, that proposition is unchallenged.' suggestion that the exclusion be lifted. This is seen quite simply as 'the wrong approach'. 24 It will lead to uncertainty, unnecessary time and cost in having to trawl through vast amounts of probably irrelevant information, and potentially adverse effects for third parties who only have access to the written document.
Where then does the truth lie? What, in principle, is the correct approach to contract interpretation? Everyone agrees, for example, that the approach must be objective, but what does 'objective' mean in this context? Is, say, a clearly proven actual intention, communicated between the parties, to be ignored? If not, can there be a general exclusion of pre-contract negotiations? Is this justified by the often expressed arguments based on commercial convenience and policy? Do reasons of convenience and policy outweigh the logic of allowing resort to negotiations as part of the process of determining and implementing the intention of the parties? If not, can there be any objection to the admissibility of evidence of the parties' subsequent conduct? These and related matters are traversed in this article. 25 In particular, it will be suggested that the answer to the latter five questions ought to be in the negative.
Some Preliminary Points
There are several important points that need to be stressed before, with the help of an example modelled on the facts of a contentious case, embarking on a discussion of the issues raised in the previous paragraph. My aim here is to try to ensure that the liberal approach to interpretation I am advocating is not misconstrued or misunderstood.
First, the great majority of interpretation disputes that come before the courts have the common feature that the parties did not, at the time of formation, contemplate the situation that has arisen. 26 There is no question, therefore, of their having formed an actual intention as to the meaning of the relevant words. Accordingly, the court can only seek to resolve the dispute by reference to the parties' presumed intention. 27 As Thomas J has pointed out: See generally Lewison, above n5 at para 2.13.
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See E Allan Farnsworth, Farnsworth on Contracts (2 nd ed, 1990) vol 2, at 254: 'In many disputes arising out of contemporary business transactions ... the parties gave little or no thought to the impact of their words on the case that later arose. Perhaps the contract is embodied in a printed form that neither party prepared; perhaps its clauses have been lifted [T] he doctrine of presumed intent is the law's method of giving some meaning to any number of contracts where the events giving rise to the dispute were not anticipated at the time the contract was made. In this way the doctrine of presumed intent provides the community with a universal law of contract which could otherwise founder on the impossible task of ascertaining the parties' intention when in reality they had none.
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In such cases the task of the court is to ascertain the meaning that the document would convey to a reasonable person with knowledge of the background. And any attempt by counsel in these cases to burden the court with a large volume of evidence concerning the parties' negotiations, in an endeavour to establish an actual intention that in reality simply did not exist, ought to incur the wrath of an adverse costs order.
Of course, very often counsel will present voluminous evidence to the court even if they are not seeking to establish an actual intention, allegedly encouraged to do so by the ICS principles. Sometimes this may be necessary, such is the increasingly complex nature of the dealings that are the subject of commercial litigation nowadays. One suspects, however, that on many occasions the evidence is unnecessary and more the result of counsel not having refined the issues, or poor case management in other respects. Perhaps then the lawyers ought to bear the brunt of the blame for any mounting costs of litigating interpretation disputes, not the principles governing those disputes.
Second, in any event, when an actual intention is alleged that appears inconsistent with the ordinary meaning of the words in question, yet counsel attempt to persuade the court to interpret those words according to that intention, it will often be the case that the only appropriate course is to seek rectification. This is because, rather than attaching a particular meaning to words deliberately chosen, the parties did not in fact turn their minds to those words at all. They, or at least the claimant, may simply have overlooked the ramifications or effect of from a form book; perhaps the deal is a routine one struck by minor functionaries … The court will then have no choice but to look solely to a standard of reasonableness. Interpretation cannot turn on meanings that the parties attached if they attached none, but must turn on the meaning that reasonable persons in the positions of the parties would have attached if they had given the matter thought. If the contract is on a widely used standard form, the use of this purely objective test has the advantage of promoting uniform interpretation, without regard to the chance circumstances of the parties'.
Attorney-General v Dreux Holdings Ltd (1996) 7 TCLR 617 ('Dreux Holdings') at 632. In the more recent case of Gibbons Holdings [2008] 1 NZLR 277 at [96] (SC) his Honour said, inter alia: 'The doctrine [of presumed intent] has necessarily had an impact on the way judges and lawyers approach contractual interpretation in general. Aware that in many, if not most, cases the parties did not, because of unforeseen events, have an actual intention in respect of the particular clause in issue, the doctrine permits Judges and lawyers to arrive at an interpretation without compromising the basic premise that the contract must not be interpreted subjectively. The presumed intent is imputed to the parties. Inevitably, and understandably, judges and lawyers come to impute an intention to the parties without questioning the process. The imputation becomes a habit of thought or attitude of mind.' the words and at best simply assumed that they sufficed. 29 There will be no basis for 'reconstructing' the language as a matter of interpretation in such cases unless, as in Mannai Investment Co Ltd v Eagle Star Life Assurance Co Ltd 30 and in the ICS case itself, a reasonable person with knowledge of the background would infer that something went wrong with the language and therefore would interpret it as having the meaning alleged.
Third, in assessing the merits of Lord Hoffmann's restatement as well as more liberal approaches to interpretation that would allow resort to the likes of prior negotiations and subsequent conduct, it is all too easy to attach too much significance to the difficult cases that reach the appellate courts and to lose sight of the reality that most issues of interpretation that cross a practitioner's desk can be advised upon and solved by a reading of the words in the context of the document as a whole. There will usually be no answer to the solution derived from giving the words their 'ordinary' or conventional meaning. It is often overlooked, or at least not mentioned, that Lord Hoffmann himself is clearly of that view. His fifth principle stresses that 'we do not easily accept that people have made linguistic mistakes, particularly in formal documents'. 31 Indeed, earlier, in the Mannai Investment case, he said that '[w]e start with an assumption that people will use words and grammar in a conventional way ', 32 and later, in Bank of Credit and Commerce International SA v Ali, 33 he emphasised that 'the primary source for understanding what the parties meant is their language interpreted in accordance with conventional usage' and that in the ICS case he 'was certainly not encouraging a trawl through "background" which could not have made a reasonable person think that the parties must have departed from conventional usage'. 34 It is a gross exaggeration, therefore, to suggest that his principles now make the task of reliably advising clients on interpretation issues 'pretty much impossible '. 35 Finally, to allow evidence of negotiations, and even subsequent conduct, to be received as an aid to interpretation does not mean that the inquiry becomes 29 Good recent examples are provided by Ryledar Pty Ltd v Euphoric Pty Ltd (2007) Credit and Commerce') . See also Bingham, above n17 at 376: 'it is one thing to abjure pedantic literalism, as we all do; it is quite another to suggest that the terms in which the contracting parties have chosen to express their bargain are not in all cases important and in most decisive'.
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Bank of Credit and Commerce [2002] 1 AC 251 at [39] . It is interesting to note that Lord Hoffmann was the dissenting judge in this contentious case. He criticised the majority (at [37]) for giving 'too little weight to the actual language and background' of the document in question. It cannot be suggested, however, that he was backtracking from his principles. He was simply unconvinced that there was anything in the background that would lead a reasonable person to think that the parties must have departed from conventional usage of the words. See Mitchell, above n1 at 44-7. 35 Holborow, above n12 at 274. one as to the subjective intentions of the parties. It depends on what one means by 'subjective intentions'. There is no problem if this phrase means 'undisclosed' or 'uncommunicated' intentions. No one would suggest that a court should be able to interpret the words in accordance with the secret intention of one of the parties. Evidence of uncommunicated thoughts and intentions is generally irrelevant in contract formation and interpretation disputes. Certainly, little credence should be attached to evidence of parties who go into the witness box and, with the benefit of hindsight, give their different and unsubstantiated versions of what they each meant at the time of the contract (as opposed to what they said or wrote to each other at or prior to that time).
36 It is entirely another matter, however, to suggest, as it often is, that the actual intentions of the parties are irrelevant. 37 That cannot be right. As Lord Nicholls, writing extra-judicially, has pointed out, the fact that pre-contract negotiations 'may afford direct evidence of the parties' actual intentions ... is not a reason for banning their use. That would be perverse'. 38 Thus, where there is convincing evidence of communications between the parties pointing to a conclusion that they shared a particular meaning of the words in dispute at the time of the contract, that meaning surely must prevail.
39 So, too, the meaning intended by one party should prevail where that party was led reasonably to believe that the other party accepted that meaning. This is because, as we shall see, that meaning is the objective meaning of the contract. 'a subjective intention to use words with some meaning other than the meaning that an ordinary hearer of the words would put on them, if the hearer were not in the specific context in which the words were spoken, comes to be taken into account, in deciding what are the terms of the contract, only because there is some form of communication between the parties, or context, such that a reasonable person would realise that the more usual meaning of the words was not intended'.
Common Assumptions, Agreed Meanings and Prior Negotiations
Suppose Shipowner (S) enters into a contract to hire his ship to Charterer (C) for a term of 2 years. The contract includes a special term negotiated by C stating that C shall have 'the option to re-deliver the vessel after 12 months' trading subject to giving 3 months' notice'. Fourteen months into the charter C gives 3 months' notice of her intention to re-deliver. S protests, arguing that the option to re-deliver could only be exercised when the vessel had been trading for 12 months and that accordingly the necessary notice had to be given 9 months from the commencement of the charter. Nevertheless, C re-delivers the ship upon the expiry of the notice she gave (that is, after the ship had traded for 17 months). S claims substantial damages based on the difference between the contract rate and the market rate for the alleged remaining 7 months of the charter. The dispute hinges on the meaning of the phrase 'after 12 months' trading'. S contends that it meant 'when the vessel has traded 12 months' or 'on the expiry of 12 months' trading', whereas C contends that the meaning was 'at any time after the vessel has traded for 12 months'. Who is right? How do we go about deciding that? What are the permissible aids to interpretation?
Most practising lawyers like to think that they can give reliable advice as to the true interpretation of contracts crossing their desks simply by pondering the words in question and, if need be, consulting their dictionaries. They reside in 'that lawyer's Paradise ... where, if the writer has been careful, a lawyer, having a document referred to him, may sit in his chair, inspect the text, and answer all questions without raising his eyes'. 40 However, in the example outlined above, perhaps they will recognise early on that both meanings are plausible and that further reflection and help is required. After consulting the office's dusty contract textbooks, they will learn that their task is to determine the most reasonable interpretation, taking into account 'the factual background known to the parties at or before the date of the contract, including evidence of the "genesis" and objectively the "aim" of the transaction'.
41 If the textbook is in fact up-to-date, they will probably be referred to Lord Hoffmann's restatement of the principles of interpretation in ICS which, as we have seen, states that the task is to ascertain 'the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract'.
42 They will also learn, much to their relief perhaps, that, 'for reasons of practical policy', '[t]he law excludes from the admissible background the previous negotiations of the parties and their declarations of subjective intent '. 43 In these circumstances, and assuming that neither side finds anything in the admissible background to assist their cause, it is conceivable that their lawyers (The Karen Oltmann) . 44 In that case the argument of S was successful, primarily because there were admissible and reliable indications from the parties' negotiations that they had used the word 'after' as meaning 'on the expiry of'. There had been a series of telex exchanges prior to the contract in which various charter durations and option periods for re-delivery were proposed. For example, C initially sought a 2-year charter with an option to re-deliver 'after 6 months subject to giving 2 months notice' and a further option to re-deliver 'after 12 months trading subject [to] giving 3 months notice'. This proposal was rejected and the parties eventually agreed on the formula contained in the written contract. It was clear from these exchanges that both sides were referring to an option exercisable 'on the expiry of' the period they proposed. This was their actual common understanding as to the meaning of the word 'after'. They had 'in effect both given it the same dictionary meaning to the exclusion of the other meaning'. 45 Kerr J accepted that both interpretations were plausible:
As shown by the dictionary and as a matter of ordinary parlance, although 'after' means 'later in time', it can be, and is, used in two senses. The intended meaning depends on the context. For instance, if two people embark on a 10-mile walk and agree to have a rest after five miles, they mean that they will have a rest when they have walked five miles and not at any time between five and 10 miles. On the other hand, if they take part in a race under rules which say that competitors may take refreshment after five miles, then one would say that the intended meaning is that they can do so at any time after they have covered five miles. But one can also think of many illustrations in which either meaning might be equally defensible. For instance, if someone has a service agreement for 20 years which provides that he may retire on pension after 15 years, it would be very debatable whether he could only exercise this option after 15 years and not after, say, 18 years.
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After explaining his 'first impression' that the owners' contention was correct, he proceeded to resolve the case in accordance with the following principle:
If a contract contains words which, in their context, are fairly capable of bearing more than one meaning, and if it is alleged that the parties have in effect negotiated on an agreed basis that the words bore only one of the two possible meanings, then it is permissible for the Court to examine the extrinsic evidence relied upon to see whether the parties have in fact used the words in question in one sense only, so that they have in effect given their own dictionary meaning to the words as the result of their common intention. a claim for rectification of the contract, because the choice of words in the contract would not result from any mistake. The words used in the contract would ex hypothesi reflect the meaning which both parties intended.
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As I have argued elsewhere, 48 this decision seems entirely in accordance with common sense. It would have been perverse to exclude evidence that potentially could have allowed C to get away with repudiating the parties' actual common understanding at the time of the contract (or at least the understanding that C led S reasonably to believe was accepted by C). Further, so far as I am aware, no one has suggested that the case was wrongly decided. Indeed the principle has been accepted as good law on numerous occasions by the English, 49 're-analyse' it as concerned, not with interpretation, but with other legal doctrines. The first explanation is that the case involved a separate collateral or side agreement. 53 It was not, therefore, an interpretation case at all. Rather, it was a standard illustration of a well known exception to the parol evidence rule. The second explanation is that, despite Kerr J's protestation to the contrary, the case was one in which, if reliance was to be placed on the evidence of the parties' actual intention, the appropriate response would have been to grant rectification, another exception to the parol evidence rule. It is important for the purposes of this article to consider the validity of these explanations. The discussion will lead naturally on to a consideration of the ongoing objections to admitting evidence of prior negotiations as an aid to interpretation.
Recent Attempts to 'Explain' The Karen Oltmann
A.
A Collateral Agreement?
It has been argued by Berg that the telexes in The Karen Oltmann:
had a dual status: they were pre-contract negotiations about the charterparty; but they also constituted or evidenced a collateral, or side, agreement that the word 'after', in relation to a specified number of months, would have a certain meaning. It was in that second status, it is suggested, that the telexes were admitted.
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The author later amplifies his argument that the case does not provide a true exception to the rule excluding evidence of prior negotiations as follows:
The evidence was admissible not because the negotiations were part of the background facts, but because the evidence showed that the parties had agreed that a term used in the main contract would bear a certain meaning. The position was no different from what it would have been if, a day before the contract was signed, one of the parties had noticed that the contract failed to define a crucial term and had faxed the other party saying 'We propose that this term should mean X. Do you agree?' and the other party had sent a fax back 'Yes, we agree'.
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Of course, on one view it does not matter what conceptual label one attaches to the principle so long as it is accepted as providing a mechanism for recognising and implementing a clearly proven actual mutual intention. Nevertheless, the argument is surprising. It seems extremely artificial to say that the parties in The Karen Oltmann made a separate side agreement as to the meaning of the word. The parties in truth made one agreement, with the evidence Language' (1988) 41 Current Legal Problems 23 at 29, it has the potential to 'swallow up the rule '. conclusively establishing that they used a word contained in that agreement in a particular sense and intended it to have that meaning. What perhaps gives the argument some plausibility is Kerr J's reference to the parties negotiating on 'an agreed basis' and in effect giving the words 'their own dictionary meaning'. However, as Lawrence Collins LJ has correctly pointed out in the recent case of Chartbrook Ltd v Persimmon Homes Ltd ('Chartbrook'):
[I]t is plain from the facts that there had been no actual agreement on the meaning of the word 'after'. What happened was that the parties were negotiating on a common understanding of what the point in contention between them was, namely the period within which the notice had to be given so as to expire at the end of a period which the owners wanted to be of maximum duration and minimum flexibility where the charters wanted the precise opposite. There was no agreement on the word 'after' except in this sense: because they were negotiating on a common understanding of what each was endeavouring to achieve they were using the word in the same sense.
On analysis, in my judgment, The Karen Oltmann does not lay down any special 'private dictionary' exception. All that Kerr J was saying was that the negotiations could be looked at to see whether the parties had negotiated on an agreed basis that the words bore only one of two possible meanings. I doubt whether this differs in any material respect from admitting evidence of prior negotiations in construing a contract. Furthermore, it seems to me that the argument that the parties should be treated as having made a separate side agreement assumes that words have fixed or proper meanings independent of their users, and therefore it is at heart a reaffirmation of a plain meaning rule. The truth is that no words have a fixed or settled meaning. Rather it is some person who gives a meaning to them. There is either a person who uses them to convey his or her meaning or a person who hears or reads them and gives them a meaning of his or her own. 57 it is necessary to show that the meaning which it is desired to be ascribed to the particular word, phrase or term is one upon which the parties expressly or by necessary implication agreed, rather than merely one about which, without any mutual discussion about it, they can be shown to have had a common understanding … I am not persuaded that this is a rigid exclusionary rule. Kerr J used both the words of mutual agreement and common intention in his definition of the principle. In my judgment, if there is a private dictionary principle at all which admits evidence of the parties' negotiations in aid of construction, the better view is that the question whether the private meaning was expressly or impliedly agreed, or merely the subject of a common understanding, goes to the weight rather than to the admissibility of that evidence.' 57 See Corbin, above n6 (1971 Pocket Part) at §543A: 'Words, in themselves alone, have no "meaning"; it is always some person who has a "meaning", a person who uses them to convey his thoughts (his "meaning"), or a person who hears or reads the words and thereby receives a "meaning" and understanding (a "meaning" and thoughts that are his own). This latter person may be one who is a party to the agreement, the judge, or any other third person.
issue is one of interpretation of a contract the meaning sought must be: the meaning attached by the parties or, if they attached different meanings then, applying the objective principle, the meaning attached by one party where that party was led reasonably to believe that the other party accepted that meaning. Indeed, as Stephen Smith has pointed out, 58 where it is established that the parties actually attached a particular meaning to certain words in their contract, that is the objective meaning. After explaining that 'meaning is always objective' in that ' [a] word means what it is reasonably understood to mean rather than what the speaker intended (or, confusingly, 'meant') it to mean', he says:
In saying that the objective meaning of an agreement is its only meaning, it is not suggested, of course, that particular words or combinations of words always have the same meaning ... [I] f John and Ann agree that whenever John says 'dog' he means cat, then the next time John says 'dog' to Ann, the meaning of what John says will be the thing ordinarily called 'cat'. Although language must be shared, it is possible for there to be only two sharers ... [W]ords must always be understood in their context ... In the above example, the most important fact about the context in which John spoke is that John and Ann had agreed that the word 'dog' had a certain meaning between them.
For this reason, there can be no objection in principle to the parties to a written contract deliberately choosing their own private, and perhaps secret, code or convention as to the meaning of the terms of the contract. 59 As Professor Corbin points out:
Suppose that when A is about to write down the terms of an agreement, he says to B: Please note that when I write herein the words 'my house' I shall mean the house on Salem Street owned by my wife; that the words '500 feet' shall mean 100 inches; that by the name 'John Doe' I shall mean Friar Tuck; that 'Bunker Hill Monument' shall mean Old South Church; and that the words 'my children' shall mean my two illegitimate children and not my three legitimate ones. The following document is thereupon written out and signed by A and B: 'It is mutually agreed that I (A) will convey my house to John Doe and B promises in return to convey to my children the building situated just 500 feet south of Bunker Hill Monument.' A valid contract has been made. It means what A told B that it should mean. And the process of determining this meaning is a process of interpretation by means of A's special code, and not [rectification] for mistake in expression. [emphasis added.] Corbin, above n6 at §544, 157. See also A L Goodhart, 'Mistake as to Identity in the Law of Contract ' (1941) 57 Law Quarterly Review 228 at 230: 'It is always possible ... for either the offeror or the offeree to show that, owing to the peculiar circumstances of the case, the other party did or as a reasonable man ought to have understood the words in a sense different from the ordinary one. Thus if A says "white" when other persons would say "black," and B knows that by "white" A means "black", then the word "white" must be interpreted as meaning "black" when the offer is construed. Words have no inherent sanctity in themselves, but are
The view of Corbin is now reflected in §212 of the Restatement (Second) of Contracts where the following illustration is given:
A and B are engaged in buying and selling shares of stock from each other, and agree orally to conceal the nature of their dealings by using the word 'sell' to mean 'buy' and using the word 'buy' to mean 'sell'. A sends a written offer to B to 'sell' certain shares, and B accepts. The parties are bound in accordance with the oral agreement.
On the Corbin and Restatement approach, just as 'sell' can mean 'buy' it is possible that, contrary to the view of a New Zealand judge, 'apples' can mean 'pears'. 61 There may be clear unimpeachable evidence that the parties, because they wish to keep the nature of their dealings secret from others, had a long-standing private code whereby 'apples' does mean 'pears'. The fact that such a code is unusual is simply a matter going to the weight of evidence needed to rebut the normal inference that the parties used language bearing its ordinary meaning. As Corbin goes on to observe:
We need not be so simple as to suppose that evidence of this sort has to be believed. The plausibility and weight of evidence are very different matters from the admissibility and relevancy of evidence. But in some instances the existence of a private or special code may be admitted by the defendant; or the fact that the plaintiff communicated his special word meanings to the defendant before the integration was written down may be proved up to the hilt, by letters taken from the defendant's own files, by his express admissions, or by the testimony of disinterested witnesses.
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Of course, nothing in what is said above is to deny the conceptual possibility of a separate side agreement as to the meaning of a term. The point I am making merely labels by which things are identified. As a rule words are used in their ordinary sense, but there is nothing to prevent persons from using them to connote something else.' Contrast the view of Clarke JA in Trawl Industries of Australia Pty Ltd v Effem Foods Pty Ltd (t/as 'Uncle Ben's of Australia') (1992) 27 NSWLR 326 at 362: 'I am prepared to accept that the parties may include in their written agreement a definition of a phrase used in that agreement which would indicate they had used that phrase to convey a meaning which it otherwise was not capable of bearing. It is otherwise if a party seeks to rely on an antecedent oral agreement to support a contention that the word or phrase in the written agreement bore an agreed meaning which, as a matter of English, it was not capable of bearing. In that instance the oral agreement would contradict the written contract and the parol evidence rule would prevent its reception into evidence.' In Corbin's view, however, the parol evidence rule has no application because (at §543, 130-1): '[t]he terms of any contract must be given a meaning by interpretation before it can be determined whether an attempt is being made to "vary or contradict" them'.
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In Benjamin Developments Ltd v Robt Jones (Pacific) Ltd [1994] 3 NZLR 189 ('Benjamin Developments') at 207, Gallen J said: 'If a contract refers to apples, then it will not be open to parties to aver that the real intention was to refer to pears. Such a contention would not only do violence to the language which the parties have clearly adopted, but may be unfair to persons outside the negotiations who have taken the concluded expression of the agreement at its face value.' The judge's concern that allowing the parties to aver an intention contrary to the plain meaning of their language may be unfair to third parties is addressed in Part 8 of this article. 62 Corbin, above n6 at §544, 158. is that such an analysis is unnecessary and usually unrealistic. However, I would also turn the argument on its head and suggest that, since it is now well established that evidence is admissible to establish the existence of a collateral contract, or a partly written and partly oral contract, despite the parol evidence rule, this actually supports the existence of the principle of interpretation in The Karen Oltmann. For why should it make a difference that the oral agreement is as to the meaning of a term contained in the written document as opposed to an agreement on a matter not covered in the document? In other words, why should the admissibility of extrinsic evidence depend on whether the evidence concerns the meaning the parties gave to the contractual language or the existence of an independent oral term?
A Case for Rectification?
In the recent case of Chartbrook, 63 the trial judge, Briggs J, suggested that the Karen Oltmann principle should be re-analysed 'as concerned with rectification, rather than construction' and that this would 'restore a clear boundary between the parties' negotiations and other relevant background facts, which the private dictionary exception appears to have eroded'.
64 His Lordship rejected Kerr J's view, quoted earlier, that rectification was not available in the cases where the principle applied. He also rejected the similar view of Lord Nicholls, writing extra-judicially, that the mistake in expression required for rectification is absent where 'the parties intended that the words in their contract should bear a particular meaning'.
65
Briggs J's re-categorisation is supported by a leading text, 66 but, in my view, it is unconvincing. It is true that, as his Lordship pointed out, the remedy of rectification is no longer confined to cases where words are mistakenly omitted from, or included in, a written contract. Rectification may also be granted in appropriate cases where there is a mistake as to the meaning or effect of words deliberately chosen to implement the parties' common intention.
67 I say 'in appropriate cases' because, for example, rectification will not lie where the mistake occurred in the formation of the common intention, such as a mistake in underlying assumptions or a mistake as to the benefits or consequences of implementing the common intention, as opposed to a mistake in reducing that intention to writing. This can lead to some fine distinctions, and much may hinge on how the common intention is formulated in the first place. 68 Most importantly for present purposes, however, the situations where rectification will be warranted despite the words in question having been deliberately chosen are quite unlike that which occurred in The Karen Oltmann. These are situations where, rather than attaching a particular meaning to the words, the parties overlook the ramifications or effect of the words and perhaps simply assume that they suffice. They fail to appreciate either (a) that the words provide for something very different from what was intended, or (b) that they do not have the intended effect, 69 or (c) that they have an unintended effect. 70 When the difficulty is pointed out to them, the affected parties, or at least the claimants, will acknowledge the disconformity between the words chosen and the relevant contractual intention, whereas in the Karen Oltmann or 'private dictionary' scenario they will not. Instead of the claimants saying 'in the light of what I now know, the wrong words were chosen to implement our intention', they will say 'there was no mistake at all because we were fully aware of what we were doing and we used the words in the particular sense that has been established'.
It is interesting to note that when the decision in the Chartbrook case was recently affirmed by the Court of Appeal, Lawrence Collins LJ, the only judge to address this point (albeit dissenting in the result), observed: 71 Briggs J was right to point out that ... rectification may be available even if words have been deliberately used, but where it was mistakenly considered that they bore a different meaning from their correct meaning as a matter of true construction. But I do not think he was right to suggest that The Karen Oltmann should have been decided on that basis. In my judgment, the problem in The Karen Oltmann was that the words in the contract were capable of bearing more than one possible meaning. There was no mistake either as to the words used or as to the consequence of the words used. He also rejected at [131] Briggs J's view (at [44] of the High Court decision) that 'it is at least reasonably clear that the private dictionary inroad into the exclusion of the parties' negotiations from the admissible background ought not to extend to any case in which the word, phrase, clause or term is itself subject of an express definition in the contract itself'. As counsel for the appellant argued (at [100] of the Court of Appeal decision), '[t] here is no reason in logic or principle why the admissibility of (as opposed to weight given to) pre-contractual material should in any way depend (as the judge thought) upon whether the ambiguity in question is to be found within the confines of a defined term'. are ambiguous, or that rectification is the only appropriate response where the words have a 'plain' meaning. In principle, for the reasons discussed in the previous section, this ought not to be so. If need be, further support can be derived, by analogy, from the case law dealing with special meanings derived from trade usage and custom.
It is well-established that parol evidence is admissible to prove that, by virtue of a custom of a particular locality or the usage of a particular trade, words were used in a sense different from that which they ordinarily bear. 73 Thus, in Smith v Wilson, 74 evidence was admitted that '1000' meant '1200' in the local rabbit trade and in Mitchell v Henry, 75 it was held that 'white' could be interpreted as 'black' because, by a trade usage, 'white selvage' meant a selvage that was dark. These cases 'demonstrate the fallacy of ignoring the purely relative meaning of words and the injustice of attempting to enforce a supposed rigid standard'.
76 As Coleridge J stated in Brown v Byrne:
Neither in the construction of a contract among merchants, tradesmen or others, will the evidence be excluded because the words are in their ordinary meaning unambiguous; for the principle of admission is, that words perfectly unambiguous in their ordinary meaning are used by the contractors in a different sense from that. What words more plain than 'a thousand', 'a week', 'a day'? Yet the cases are familiar in which 'a thousand' has been held to mean twelve hundred, 'a week' a week only during the theatrical season, 'a day' a working day.
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The argument prompted by the trade usage and custom line of cases is as follows. If evidence is admissible to show that by trade usage white means black, there is no reason in principle why evidence of other circumstances which demonstrates the parties' shared understanding to the same effect should be inadmissible. And, importantly for present purposes, it is no answer to say that rectification of the contract should be sought in such circumstances because, as Farnsworth points out, 'where the parties have used the very words intended by them, but have used them in a way not sanctioned by the usage of others', rectification 'is neither a necessary nor even an appropriate remedy; judicial interpretation is sufficient'. 
Ramifications of The Karen Oltmann as a Principle of Interpretation
If it be accepted that The Karen Oltmann was correctly decided and that neither of the explanations discussed in the previous section are satisfactory, the case First, there cannot be an absolute rule that evidence of prior negotiations is inadmissible as an aid to interpretation. Such evidence ought to be admissible not only for the orthodox purpose of assisting the court in determining the factual background to the contract but also establishing that the parties reached an agreement or held a common understanding as to the meaning of the words in dispute. 79 Second, it cannot be the law that the only role of the court is to decide the presumed intention of the parties and hence that evidence of the actual intention and understanding of the parties is not receivable.
80 Accordingly, if the evidence establishes that the parties did actually focus their minds on the language in dispute and gave it the meaning now alleged by one of them, or at least that they were proceeding on a common assumption as to its meaning, the court should give effect to their agreement or assumption.
Third, it would be difficult to sustain an argument that this principle should be confined to situations where the words of the contract are ambiguous or 'fairly capable of bearing more than one meaning'. For the reasons discussed in Part 4 of this article, the parties' common intention surely cannot be defeated because the words in question appear to the court to have a plain meaning.
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Where there is convincing evidence that, at the time of the contract, the parties attached the same meaning to the words in dispute, the task of the court is to give effect to that meaning, regardless of whether those words on the surface are ambiguous or have a plain meaning. See also euNetworks Fiber [2007] EWHC 3099 at [192] (Ch) where counsel argued that 'a private dictionary meaning may not be used to subvert the unambiguous meaning of a word, phrase or term in a contract, but only where the word, phrase or term is on its face capable of different meanings'. Briggs J, who had earlier (at [189] ) reiterated the view he expressed in Chartbrook [2007] EWHC 409 that 'the supposed private dictionary principle … [is] an aspect of the law of rectification', did not find it necessary to decide the point. Interestingly, however, he did say (at [193] ) that: 'The difficulty with [the] submission is that the ICS case was decided after The Karen Oltmann, and marked a watershed in admitting background circumstances as the context for the purposes of construction, even in the absence of a patent ambiguity. Furthermore, in the more recent cases (since the ICS case) which have addressed the dictionary principle, the same clear restriction enunciated by Kerr J is not to be found. He himself said that the question whether an ambiguity existed depended upon considering the disputed words "in their context".' Fourth, there is no reason why the principle should be limited to evidence of actual common intention. Surely the position should be no different where the evidence establishes that one party intended the particular meaning and that party was led reasonably to believe that the other party accepted this meaning. It would be very odd if such an 'objectively' determined agreement as to meaning did not suffice. Thus, in The Karen Oltmann, even if the charterers denied that they actually shared the shipowners' assumption as to the meaning of the word 'after', the latter's contention must succeed if they were reasonably entitled to infer from the communications between the parties that the charterers did share the assumption.
An 'Orthodox' Explanation of The Karen Oltmann?
Before considering other arguments that have been raised in support of admitting evidence of prior negotiations, it is worth noting that, somewhat surprisingly perhaps, it is also possible to mount an argument in support of the Karen Oltmann principle based on cases that ostensibly apply the orthodox or traditional approach to contract interpretation. These are decisions of conservative judges who not only espouse firm views concerning the certainty of meaning of language and the wisdom of the plain meaning rule, but who also subscribe to strict nineteenth century perceptions of the scope of the parol evidence rule and the version of the objective theory of contract under which the sole task of the court is to determine the parties' presumed intention, so that their actual intentions and expectations are irrelevant.
In Codelfa, Mason J held that evidence of prior negotiations is inadmissible 'in so far as [those negotiations] consist of statements and actions of the parties which are reflective of their actual intentions and expectations'.
82 However, he also said:
Obviously the prior negotiations will tend to establish objective background facts which were known to both parties and the subject matter of the contract. To the extent to which they have this tendency they are admissible.
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In the light of this, might not one argue that the communications between the parties irrefutably establishing the common assumption in The Karen Oltmann was an objective background fact and therefore admissible and determinative of the dispute between the parties? Further, if evidence of prior negotiations is admissible to identify the subject matter of the contract -for example, a conversation showing that a contract for the sale of 'your wool' was intended to include both wool produced on the seller's farm and wool that the seller had bought in from other farms 84 -why should the position be different if the dispute relates to a more subsidiary term in respect of which there is reliable 82 (1982) ' in an agreement to settle the amount owing to the defendant sub-contractor under a building contract included not only changes to the works but also certain advance payments by the plaintiff, so that those payments were no longer to be brought into account. 85 Kirby P said that it was permissible 'to have regard to extrinsic evidence in order to find, from the past conduct of the parties and mutually known facts the sense in which they used the word'.
86 This did not involve 'explor[ing] their minds, as such'. The purpose was 'to determine from what was objectively known, the dictionary which they were in fact using for the word they chose'. 87 He thus in effect applied what we now know as the 'private dictionary' or Karen Oltmann principle.
Mason J's exception was also endorsed, albeit not by name, by the New Zealand Court of Appeal in Potter v Potter. 88 The court said that, although pre-contract negotiations are generally irrelevant, there is an exception when they are 'used for the very limited purpose of ascertaining what objectively observable facts, as distinct from intentions, must have been within the contemplation of both parties'. 89 The authority cited for this exception was the decision of Richmond J in Eastmond v Bowis, 90 a case where, despite his protestations to the contrary, the judge did in effect use the evidence of the parties' negotiations to determine the meaning they actually attributed to the words in dispute. The case concerned the meaning of the phrase 'subject to finance' in an agreement by the plaintiff to purchase the defendant's farm. Richmond J held that the plaintiff's evidence as to the meaning that he intended the words to bear was 'clearly inadmissible'. 91 He also held that the negotiations between the plaintiff and the defendant's agent could not 'be resorted to as direct evidence of the intention of the parties as to the meaning of the phrase'.
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However, he then went on to concede that the negotiations could 'be resorted to in so far as they may disclose that facts were in the mutual contemplation of the parties of a kind which will give assistance to the Court in giving a more precise meaning to the phrase'.
93 And in this case they disclosed, inter alia, the facts that 94 had specifically discussed with the defendant's agent his need to raise a mortgage for £6000 on the defendant's farm and that the agent undertook to assist him in eld that:
the existence of this arrangement ... is an objective fact, in the mutual knowledge of the parties, to which the Court may legitimately refer as an aid to the interpretation of the ambiguous words 'subject to finance' ... When they are read in the light of the extrinsic evidence it becomes apparent that the particular raising of money which the parties had in contemplation was the raising of a sum of £6,000 on mortgage of the defend [the defendant's agent] and the plaintiff.
It is obvious, despite the verbal camouflage, that evidence of the negotiations was used by the judge to sh bject to finance' to mean.
Similarly strained reasoning has been forced upon Australian judges as they seek to marry the commonsense proposition that effect should be given to a clearly proven actual mutual intention as to the meaning of words with the strictures imposed by M n dispute:
we look, not to the actual intentions, aspirations or expectations of the parties before or at the time of the contract, except in so far as they are expressed in the contract, but to the objective framework of facts within which the cont into existence, and to the parties' presumed intention in o examples will suffice for present purposes.
BP Australia Pty Ltd v Nyran Pty Ltd RD Nicholson J said:
The concept of 'surrounding circumstances' is to be understood to be a reference to 'the objective framework of facts'. It will include evidence of prior negotiations so far as they tend to establish objective background facts known to both parties and the subject matter of the contract. It will also include ... evidence of a matter in common contemplation and constituting a common assumption. From the evidence of that setting the parties' presumed intention may be taken into account in determining which of two or more possible meanings is to be given to a contractual provision. 98 Santow J was satisfied that the parties had formed an actual mutual intention as to the meaning of the words in dispute but felt bound to accept that it was a settled principle of contract interpretation that the object is to give effect to the apparent or presumed intention of the parties and hence 'direct evidence of the parties' actual subjective intentions and expectations is inadmissible'.
99 However, he went on to argue, citing as authority The Karen Oltmann, that 'matters of mutual subjective intention are themselves part of the objective framework of facts within which the contract came into existence, and are thus receivable as part of the surrounding factual circumstances'. 100 In other words, 'evidence of a mutual subjective intention is admissible as an objective fact that illuminates the meaning a reasonable person in the position of the parties would attach to a provision'.
101 Consistently with this approach, the judge accepted that the existence of a mutual subjective intention (this objectively determined 'shared subjectiveness'!) 102 was simply one of the objective factsone 'factor to be taken into account in determining presumed intention, without necessarily being determinative '. 103 This is because '[e]xtrinsic evidenc s, statements and conduct known to both parties' is only admissible to:
illuminate the meaning that reasonable persons in the position of the parties objectively intended ambiguous language of the document to bear. Extrinsic evidence which merely illuminates the actual subjective intentions, aspirations or expectations of the parties does not intention and is inadmissible.
104
No clue is given as to what the circumstances might be in which a clearly proven actual mutual intention would not be conclusive. It is difficult to see how a court could possibly refuse to give effect to a clearly proven actual mutual intention on the ground that a reasonable person in the position of the parties would not have given the language that meaning. That seems to be a contradiction. A reasonable person in the position of th t the parties intend. The negotiations will sometimes provide a very reliable and helpful guide to the t Nevertheless, while the reasoning of the judges in the cases discussed in this section is somewhat tortuous, those cases do provide some judicial support for the conclusion that the Karen Oltmann principle can be accommodated within the orthodox objective approach to contract interpretation on the basis that an actual mutual intention forms part of the admissible objective background of facts. 105 As we have seen, 106 strong academic support can also be found for the view that, where parti have a certain meaning between them, that is the objective meaning of in the circumstances.
Other Arguments for Admitting Prior Negotiations
Lord Hoffmann's third principle in the ICS case states that evidence of prior negotiations is inadmissible 'for reasons of practical policy', although he concedes that the boundaries of this exclusion 'are in some respects 107 rdship did not elaborate on the reasons of practical policy but he proba in mind the following observation of Lord Wilberforce in Prenn:
The reason for not admitting evidence of [the parties' negotiations] is not a technical one or even mainly one of convenience, (though the attempt to admit it did greatly prolong the case and add to its expense). It is simply that such evidence is unhelpful. By the nature of things, where negotiations are difficult, the parties' positions, with each passing letter, are changing and until the final agreement, though converging, still divergent. It is only the final document which records a consensus … [I]t may be a matter of degree, or of judgment, how far one interpretation, or another, gives effect to a common intention: the parties, indeed, may be pursuing that intention with differing emphasis, and hoping to achieve it to an extent which may differ, and in different ways. The words used may, and often do, represent a formula which m to each side, yet may be accepted because this is the only way to get 'agreement' and in the hope that disputes will not arise.
108
There can be no doubt that, for the reasons given, it will often be unsatisfactory to place too much reliance on evidence of the parties' negotiations. But this is not a reason for excluding all such evidence outright. Pre-contract negotiations are unlikely to help when, as often is the case, the parties did not anticipate the events which happened, or when the words chosen represented a compromise on which the parties' views differed, or when the parties contracted on one party's standard terms: the examples could be multiplied. Unquestionably the exclusionary rule serves a valuable purpose as a cautionary reminder that in general evidence of the parties' actual intentions does not of itself assist when interpreting a contract and, therefore, it is irrelevant and as such inadmissible. The exclusionary rule may usefully stand as a general rule.
But there will be occasions where the pre-contract negotiations do shed light on the meaning the parties intended to convey by the words they used. There will be occasions, for instance, when the parties in their pre-contract exchanges made clear the meaning they intended by language they subsequently incorporated into their contract. When pre-contract negotiations assist in some such way, the notional reasonable person should be able to take that evidence into account in deciding how the contract is to be interpreted.
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The author proceeded to give four reasons why there should not be an absolute rule excluding evidence of prior negotiations: it would 'introduce much needed coherence' into the law of contract interpretation, it 'would make the law more transparent', it would assist in harmonising the common law with the current international trend and, most importantly, it would avert the danger that 'justice may not be done'. 113 Although I would rest my case first and foremost on logical arguments based on first principles of the law of contract, I agree with these reasons. But, as we shall see, not all do. Spigelman CJ, in his recent circumstances of each case rather than to reject it outright and thus run the risk of holding the parties to a meaning different to that which they attached to the words in dispute. Contrast tent with the rule 110 Lord Hoffmann's third principle in e [2002] 1 AC 251 at [31] . ve n22 at 579.
Bingham, above n17 at 389: 'In almost any contractual negotiation worth the name, the parties will have competing and sometimes fluctuating aims, which they may or may not achieve. Any detailed consideration of the exchanges to and fro is in my view liable to lead to excessive emphasis on what the parties wanted to agree and too little on what they actually did agree'. Interestingly, the author endorsed (at 389) the decision in The Karen Oltmann ('never to my knowledge questioned') because it seemed to him 'wholly consis which admits evidence of the meaning of trade and technical expressions'. He had earlier foreshadowed his reservations concerning Id at 585-6. he subject, has taken exception to all four e meaning they inte in inte approach is to recognise that pre-contract negotiations are relevant and admissible if they would have influenced the notional reasonable osed to the extra-judicial contribution to t reasons.
Bank of Credit and Commerc
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A. Coherence in the Law
Nicholls refers here to his central point in the passage quoted above, namely that reliable evidence from the parties' pre-contract exchanges of th nded the words in dispute to bear must be able to be taken into account rpreting the contract. He amplified the argument as follows:
This would not be a departure from the objective approach. Rather, this would enable the notional reasonable person to be more fully informed of the background context. This would recognise that pre-contract negotiations are themselves part of the background of a contract and that, like other background material, they may be relevant when interpreting a contract. They differ from other background material in that, unlike other background material, they may afford direct evidence of the parties' actual intentions. That is not a reason for banning their use. That would be perverse. That would mean that in deciding the meaning intended to be conveyed by the language chosen by the parties the notional reasonable person would always be barred from having regard to what may be the best evidence of all. He must always conjecture, he must never know. The preferable person in his understanding of the meaning the parties intended to convey by the words they used.
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I would add two further comments. First, the contrary view leads to unsustainable distinctions. A point made earlier 116 is perhaps worth repeating in this context. It is now well-established that, despite the parol evidence rule, evidence is admissible to establish the existence of a term agreed orally but not recorded in the parties' written document, so that the contract is in truth partly written and partly oral. 117 Why should it make a difference that the oral agreement is as to the meaning of a term contained in the written document as opposed to an agreement on a matter not covered in the document? The admissibility of extrinsic evidence should not depend on whether the evidence concerns the meaning the parties gave to the contractual language as opp existence of an independent oral term. The two scenarios may sometimes shade into one another and therefore it is absurd to treat them differently.
Second, even in the context of a 'presumed intention' approach to interpretation which eschews any concern with or reference to the actual intention of the parties, the exclusion of negotiations from the admissible background makes little sense. If the general principle is that the task of the court is to ascertain 'the meaning which the document would convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract', 118 why should the most immediate and pertinent background be excluded? A reasonable person with knowledge of 'absolutely anything [relevant] that would have affected the way in which the language of the document would have been understood by a reasonable man' 119 but minus the negotiations will usually have an incomplete picture of the background to the contract. In Prenn, Lord Wilberforce said that 'evidence should be restricted to evidence of the factual background known to the parties at or before the date of the contract, including evidence of the "genesis" and objectively the "aim" of the transaction', 120 but the problem is that even this information will often only appear from evidence of the communications between the parties in the course of negotiations. These communications may demonstrate, for example, that important changes took place concerning the nature and structure of, or the consideration for, the transaction, as well as the reasons for such changes, all of which may have considerable bearing on the way in which a reasonable person would understand the document eventually executed. Interestingly, as we have seen, 121 it was well-established, at least in Australia and New Zealand, prior to the Hoffmann of having a general rule subject ents are pure assertion and barely r fails to address the substantive points made by hat 'in practice judges are influenced by this evidence when it assists in determining the ICS case that evidence of prior negotiations was admissible to the extent that it tended to establish objective background facts that were known to both parties at the time of the contract.
Spigelman disagrees with Nicholls.
122 He responds to the argument that there is no logical reason for excluding the negotiations from the admissible factual background by invoking Oliver Wendell Holmes' famous aphorism: 'The life of the law has not been logic but experience '. 123 While admitting that '[c]oherence in the law is unquestionably desirable', he sees 'no particular difficulty in the traditional approach accepted by Lord 124 to exceptions'. With respect, these comm deserve a response. The autho Nicholls in support of his argument.
B. More Transparency
Nicholls' second reason is that allowing evidence of negotiations 'would make the law more transparent'. 125 He believes that, in practice, 'in one form or another evidence of the actual intentions of the parties often does come to the attention of the judge on disputes about interpretation' and t In my days at the Bar the practice was that when the parties' pre-contract negotiations furnished some insight into their actual intentions, one or other of the parties would include a rectification claim in the proceedings. By this means, whatever the outcome of the consciously or subconsciously, the judge's thinking on the interpretation issue would be influenced by this evidence.
No one was deceived by this transparent ploy. I understand this still goes on. There is nothing improper about this, so long as the rectification claim has a seriously arguable factual basis and is brought in good faith. But the continuing vitality of this practice does suggest how a judge views the outcome of the interpretation issue, why is it not openly admissible for this purpose?
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Spigelman was dismissive of this reason as well, his main point being that he could see 'no particular purpose in allowing the fashionable concept of "transparency" to qualify appropriate legal doctrine '. 129 This response, apart from begging the question as to whether the exclusion of negotiations is 'appropriate legal doctrine' in the light of the underlying purpose of contract interpretation, fails to ad influenced by evidence of the parties' intention, it is time that influence openly acknowledged.
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C. Harmonising the Common Law with the International Instruments
Nicholls' third reason for a liberal approach to the reception of evidence of negotiations is that 'this approach would conform to the current international trend' and thus avoid the risk of the United Kingdom 'becoming isolated on this point in the field of commercial la meation into international arrangements of the European civil law' as hav relevance for Australia, saying:
This is one of the many respects in which English law is likely to diverge from 126 Ibid.
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Ibid.
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Id at 578.
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Spigelman, above n8 at 332.
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A similar argument was made by Thomas J in Dreux Holdings (1996) 7 TCLR 617 at 643 in relation to the admissibility of evidence of subsequent conduct. He pointed out that 'the Courts are already influenced by evidence of subsequent conduct'. After noting that such evidence is often adduced to support alternative causes of action, he said that (at 643-4) 'it would be unrealistic to suggest that the Courts are not influenced by this evidence in arriving at a construction of the contract' and he later concluded (at 644) that '[i]f, as is to be accepted, the Courts are influenced by the extrinsic evidence in this manner it is appropriate to make that influence overt'. A strong case can be made for harmonisation of the interpretation rules for domestic contracts with the Convention's rules for international sales. For example, it would be odd if it were the law of Australia that evidence of prior negotiations is admissible to aid the interpretation of international sales contracts but not other sales cont Sydney would surely be more than a little bemused to learn that the outcome of an interpretation dispute might hinge on whether his or her buyer was in Brisbane or Auckland! Furthermore, the publication in recent times of various influential international restatements of contract law that are likely to assume increasing importance in the resolution of international commercial contract disputes strengthens the case for harmonisation. Both the Unidroit Principles of International Commercial Contracts (1994 and 2004 revision) 
D. Justice May Not Be Done
Nicholls' fourth reason is that excluding evidence of actual mutual intention may sometimes mean that justice is not done. The parties may be held to a erpretation that is contrary to their intention. Rectification will only assist where there is mistake in expression, and that will be absent '[i]f the parties intended that the words in their contract should bear a particular meaning '. 136 Spigelman, however, views this reason with some dismay. In what can be charitably described as an over-reaction, he said that it is 'the ultimate Chancellors' foot approach to the law'.
137 Nicholls was not talking about assigning to judges the power to interpret contracts according to their pe predilections as to the fair outcome. He was prop improving their ability to implement the first parties should be held to their bargains in the sense that they truly agreed.
The 'Practical Policy' Objections
In the recent case of Chartbrook, 138 counsel for the d ment, based on Nicholls' article, that evidence of prior negotiations is o missible if, as in the kind of circumstances outlined by Lord Wilberforce nn, 139 the evidence is unhelpful. In his submission:
Evidence of negotiations will be unhelpful if it merely illustrates the separate subjective intentions and aspirations of the negotiating parties. By contrast, if during the negotiations the evidence shows that the parties were ad idem as to the meaning of a word, a phrase, a clause or a term, or as to any part of the contract, then evidence to that effect will be helpful, and may permit the court to adopt a construction different from the natural meaning clause. mean by the words which they have chosen.
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Briggs J described this as 'a powerful submission, with much to commend it in terms of simplicity, intellectual coherence and common sense'.
141 Nevertheless, he concluded that the submission was wrong, 'principally because it wholly ignores the policy reasons for the ex lu c sion of the parties' negotiations from the adm ed increasing emphasis of late, the potential adverse effects on third se reasons are convincing. Let us consider each in in dispute, the se tech a meaning he the extrinsic evidence is not admissible he is 143 issible background, and if logically applied, would subvert the negotiations exclusion more or less completely '. 142 What are these policy reasons? There are four that are most commonly raised: first, the need for certainty, particularly in commercial dispute resolution; second, the desirability of avoiding the extra cost and time involved in prolonging civil trials through the reception of vast quantities of extrinsic evidence, much of which may be unhelpful, irrelevant or unreliable; third, admitting evidence of the parties' negotiations would subvert the objective approach; and fourth, the reason that was relied on by Briggs J and that has receiv parties. In my view none of the turn.
A. The Need for Certainty
As I pointed out at the very beginning of this article, contract interpretation cases tend to be the most intractable of all contractual disputes and their outcome is notoriously difficult to predict. It is difficult to believe, therefore, that a more liberal approach to the reception of evidence of prior negotiations would result in any greater uncertainty. Indeed, in those cases where the evidence revealed that the parties formed a common intention as to the meaning of the words opposite might be the case. Litigants would be aware that they could not u nicalities to hide the truth. Nicholls made this point in his article:
Where the pre-contract negotiations furnish a clear insight into the intended meaning of the disputed provision, admission of that evidence can hardly promote uncertainty. Rather the reverse. It is the exclusion of that evidence which generates uncertainty by enabling one party to contend for knows was not intended. Since able to advance a case which otherwise would be untenable.
B. Increased Cost and Time
Over recent years serious concerns have often been expressed about the costs and inefficiencies of civil litigation in common law jurisdictions. In New Zealand, for example, senior counsel have gone so far as to suggest that the current system has largely lost commercial and practical credibility, and there appears to be general agreement on the need for an overhaul of civil procedure, including the commerce including, but not limited to, the cos y event, as Nicholls points out, conc con nt evid be adduced. Rationalising this area of the law does h evidence rcumstances must be received. purpose of interpretation disputes discovery rules and case management process. In this environment it is not surprising that proposals to extend the range of materials to which a court might have regard in adjudicating upon a contract interpretation dispute should be greeted with alarm. As mentioned at the beginning of this article, Lord Hoffmann's restatement has attracted hostility from within the profession. His ruling that the admissible factual background includes everything (except negotiations) that would affect the way in which a reasonable man would understand the document was seen as a recipe for a further increase in the already substantial cost of the discovery process and the length of trials. It prompted a former leading commercial judge to write that '[i]t is hard to imagine a ruling more calculated to perpetuate the vast cost of commercial litigation '. 144 This view was endorsed by Spigelman in the article referred to earlier. He said that 'the increased cost imposed on t of litigation' is a 'significant reason for resisting the expansion of the scope of surrounding circumstances, indeed for restricting the extent to which this approach has already developed'.
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In my view, however, expanding the factual matrix to include prior negotiations will not necessarily lead to greater costs. Costs might in fact be reduced because there will be fewer disputes over what is and is not admissible. Spigelman draws a rather long bow when he suggests that the modern tendency for briefs in commercial cases to consist of multiple trolley loads of documents is to a significant extent 'driven by the movement from text to context as an approach to contractual interpretation'. 146 In an erns about the length and cost of trials, while 'important practical siderations', 'should not be allowed to dictate the exclusion of releva ence from a trial'. 147 The author continued:
The answer lies in case management and appropriately tight judicial control over the evidence sought to not require that evidence of pre-contract negotiations should be admissible either in all cases or in none. This evidence would be admissible when relevant but only when relevant.
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The increased costs argument also ignores the reality that many interpretation disputes will be accompanied by alternative claims for rectification of the written contract, and possibly also misrepresentation or estoppel, under whic of all the negotiations and surrounding ci Accordingly, excluding such evidence for the will not have the effect of reducing the length and cost of civil trials.
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Staughton, above n18 at 307.
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Spigelman, above n8 at 334. See also Bingham, above n17 at 389-90 (admitting prior negotiations 'really would have the potential to increase, hugely, the complexity, and with it the time and cost, of commercial litigation').
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Nicholls, above n22 at 588.
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C. Subversion of the Objective Approach
Nicholls also referred to, but did not discuss in any detail, '[a] further suggested matter of concern', namely, 'that the admission of direct evidence of a party's actual intention would effectively subvert the objective approach'. 149 He simply noted that '[i]n the Codelfa case Mason J said that investigation of the actual intentions, aspirations or expectations of the parties before or at the time of contract would tend to give too much weight to these factors at the expense of the language of the written contract'.
150 Of course, Nicholls had already made the point that admitting reliable evidence from the parties' pre-contract exchanges of the meaning they intended the words in dispu e t to bear would not inv g arties' negotiations of their actual mutual inte ew Bur
In particular, an objective approach would not permit olve departing from the objective approach. Instead, the reasonable person would simply be better informed of the factual background.
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There is a widespread tendency, reflected in parts of Mason J's judgment, 152 to equate the former strict perceptions of the plain meaning and parol evidence rules with the objective approach. But, for the reasons already given in this article and that are discussed in more detail elsewhere, 153 I suggest that accepting and givin effect to evidence from the p ntion is not in any way inconsistent with an objective approach. As Andr rows 154 has usefully pointed out:
It has sometimes been suggested that the exclusion of previous negotiations and declarations of intention is logically dictated by the objective approach. But that is not so and tends to confuse the approach being applied with the separate question of what evidence is to be permitted in applying that approach. To allow in previous negotiations or declarations of intention (including witness statements as to what was said between the parties) is consistent with an objective approach in that one is still ascertaining a party's intentions through objective evidence. evidence of undeclared intention or of what a party thought the previous negotiations meant. 155 Furthermore, when Lord Hoffmann's speech in the ICS case is read as a whole, his 'reasonable person having all the background knowledge which would 151 a contract in my view undermines ch we adhere'. 7 at 347-52. McLauchlan, above n50. Burrows, above n22 at 82-3. Interpretation is an objective process in that its 'concern is to insulate each contracting party from the other's subjective (but uncommunicated) intention': J W Carter and Elisabeth Peden, 'Good Faith in Australian Contract Law ' (2003) 19 Journal of Contract Law 155 at 160. It is not part of the objective party from the other party's communicated actual intention. As Burrows notes (at 83n), 'witness statements as to w the time would be contrary to the objective appr Alice 'would have had no difficulty in The objective meaning of the word 'glory' is a con ch that, inter alia, allowe ous wor at they make no difference, they cannot safely reasonably have been available to the parties' 156 is a reasonable person in the situation of the parties, or what amounts to the same in practice, a reasonable person in the situation of the promisee. This reasonable person is necessarily aware of communications between the parties and would not, for example, deny shared understandings as to the meaning of their words. Nor would he or she deny a meaning which, though not shared by the promisor, the promisee was led reasonably to believe that the promisor accepted. Thus, according to Lord Hoffmann, when Alice is told by Humpty Dumpty that the word 'glory' means 'a nice knock-down argument ', 157 understanding what he meant'. 'a nice knock-down argument'.
D. Impact on Third Parties
Allegations of potential adverse effects on third parties have resulted in strong exception being taken, not simply to receiving evidence of negotiations, but also to the whole contextual approach to interpretation itself, and especially Lord Hoffmann's restatement. Concern for the rights of third parties has become a standard response from those who are opposed to any form of liberalisation of the law relating to contract interpretation. I believe the concern is greatly exaggerated. I have yet to see a specific example of a situation where adopting textual approach would adversely impact on the rights of third parties in a way that could not be avoided by the application of some other legal doctrine.
Nevertheless, the objection is firmly held and sometimes vehemently articulated. Thus, shortly after ICS was decided, Saville LJ in National Bank of Sharjah v Dellborg 158 expressed 'serious objections' to an approa d surrounding circumstances to alter the meaning of unambigu ds that did not give rise to an absurd result. He said, inter alia:
[T]he position of third parties (which would include assignees of contractual rights) does not seem to have been considered at all. They are unlikely in the nature of things to be aware of the surrounding circumstances. Where the words of the agreement have only one meaning, and that meaning is not self evidently nonsensical, is the third party justified in taking that to be the agreement that was made, or unable to rely on the words used without examining (which it is likely to be difficult or impossible for third parties to do) all the surrounding circumstances? If the former is the case, the law would have to treat the agreement as meaning one thing to the parties and another to third parties, hardly a satisfactory state of affairs. If the latter is the case, then unless third parties can discover all the surrounding circumstances and are satisfied th proceed to act on the basis of what the agreement actually says. This again would seem to be highly unsatisfactory. The scope of contemporary involvement by third parties with one or other of the parties to a contract, on the basis of the performance by the other party of its obligations, at least in commercial contracts of any size or longevity, is such that it should now be assumed that both parties are aware that the other party to the contract will, or may, (the test is yet to be determined) deal with its contractual rights with third parties, whether as lenders or as assignees or in some other capacity. On that basis both parties should be aware that any such a third party would rely on, and usually rely only on, the text of the agreement.
Where a text purports or appears to the factual matrix could well be restricted and any suggestion of an expansion in the scope of 'surrounding circumstance' [sic] in the direction of 'absolutely everything' should be resisted.
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Further support for this view is to be found in the recent judgment of Briggs J in Chartbrook. 166 As noted earlier, counsel for the defendants put for ment for admitting evidence of prior negotiations based on Nicholls' article. ever, it was held that the need to protect third parties provided pelling' policy reason for rejecting that argument.
167 Briggs J said:
Most modern commercial contracts are to a greater or lesser extent assignable, such that the benefit or burden of the obligations therein contained can be, and often is, transmitted to third parties who took no part in the negotiation of the Others, such as the agreement in this case, are of a more limited duration, but it is common ground that the Agreement was understood and intended to be capable of assignment by way of security to a bank, and indeed was so assigned. Furthermore, even in the absence of assignment, the rights and obligatio form an important part of the assets and liabilities of one or more of its parties, such that the reporting and auditing of its financial health may be dependent upon a proper understanding of its terms, again by persons with no participation in, or knowledge of, its negotiation.
If the parties' negotiations were, to the extent 'helpful', to be routinely admissible as an aid to contractual construction, then no such third parties reading, dealing with or having transferred to them rights or obligations under the contract could make any safe assumptions about its meaning without themselves carrying out an inquiry as to those negotiations, so as to put themselves in the same state of knowledge as the parties to the contract. Furthermore, since ambiguity is no longer (after to the admissible background, a third party's appreciation of the apparently unambiguous meaning of a word, phrase or term could be subverted by reference to the original parties' negotiations, without which no secondary meaning was even capable of being guessed at.
A conclusion that the damaging uncertainties introduced into commercial life by the susceptibility of every contract to reinterpretation by reference to the parties' negotiations needs to be prevented by a policy prohibition works no injustice on the parties themselves. The essence of the equitable remedy of rectification is that it enables effect to be given to a continuing common intention between the parties as to the meaning of a word, phrase or term provided (a) that it persisted until the making of the contract and (b) that as an equity, it does not invade the legal rights of bona fide purchasers without notice. The first of those conditions would have to be part and parcel of any rule of construction which permitted reference to be made to occasions when, during negotiations, the parties reached agreement about a particular word, phrase or term. But it is hard to see how the second condition has any part in a rule of construction, which concerns itself with the meaning to be attributed to the contract, both as between its to the extent relevant, for all other purposes. Furthermore, if a limitation upon the admissibility of negotiations designed to protect third party rights were introduced into a rule about construction, then the process of construction would become virtually indistinguishable from the remedy of rectification.
For those rea view of Lord Nicholls, it seems to me that there is a powerful need to preserve on policy grounds a rule which excludes the parties' negotiations from the admissible background when construing, rather than rectifying, a commercial contract. In my view, these arguments, and also the wider arguments noted above attacking the whole contextual approach to interpretation, are unconvincing. If, as I believe, that approach, as exemplified in Lord Hoffmann's restatement, is here to stay, any force in the policy reason to protect third parties largely evaporates. ore vuln he con his poin ely to know anything of a the words bear on gnee of a chose in at the assignment operates 'subject to equities' t to any defence the promisor would have had
It is difficult to accept that third parties would become greatly m erable than they already are under the contextual approach by allowing t text to be expanded to include evidence of negotiations. Nicholls made t t succinctly in his article:
The second objection is that adopting a more liberal approach would be detrimental to the position of third parties who subsequently acquire an interest conferred by a contract. A third party, it is said, is unlik the content of the pre-contract negotiations. Factually, that is accurate. But that does not make good this ground of objection. When interpreting contracts courts already take into account 'objective' background matters known to the contracting parties but not necessarily known to others.
Furthermore, when interpreting a document intended for commercial circulation it may be reasonable to attach added weight to the me ning their face. The context afforded by the nature of the document is one of the matters the notional reasonable reader will take into account. There is no reason to fear that admitting evidence of pre-contract negotiations where appropriate will risk bringing English commercial law to its knees.
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However, even assuming that the concern for third parties is legitimate, I would question how that justifies potentially imposing on the parties, in a dispute between them which affects their interests only, a contractual obligation that is contrary to their actual intention. 170 For the reasons covered earlier in this article, 171 Briggs J is wrong when he implies in the passage quoted above that rectification will always be available to prevent injustice. Further, and most importantly, his Lordship fails to mention that where a third party, to the actual or constructive knowledge of the parties, reasonably expects to be able to take the contract at face value and acts in reliance thereon, his or her legitimate concerns can be met, if necessary, through the application of the doctrine of estoppel.
172 He also casually lumps together bona fide purchasers and assignees, seemingly overlooking that, where the third party is an assi action, it is already the position th and hence the assignee takes subjec 169 Nicholls, above n22 at 587.
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See the observation of Thomas J in Yoshimoto [2001] 1 NZLR 523 at [81] : 'Nor, thirdly, is this a case where third parties might seek to rely on the literal wording of the contract, not knowing of the evidence external to the contract which would change its apparent meaning. Why third parties may be thought to be entitled to hold the parties who are privy to the contract to a meaning which is not their meaning is difficult to see.'
171 See text following n67.
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See Burrows, above n22 at 97: parties may be 'estopped from denying that a contract means what it, on its face, appears to mean where a bona fide purchaser for value has relied on that meaning'. s to allowing evidence of subsequent conduct no convincing reasons of principle or policy ular interpretation, or at least the par lusion that a particular meaning was indeed adopted at t in an action brought by the assignor. Indeed, that is why the assignee will ordinarily obtain appropriate undertakings from the assignor.
Subsequent Conduct
One of the most contentious current issues in the law of contract interpretation is whether evidence of the parties' subsequent conduct is admissible as an aid to interpretation. Currently, for example, the answer is no in England and Australia, 173 but in New Zealand the important recent decision of the Supreme Court in Gibbons Holdings has confirmed an earlier trend in the opposite direction.
174 If the arguments to date in this article are largely accepted, and evidence from the negotiations of the parties' actual mutual intention is admissible, most of the objection disappear also. Indeed, there are why a court should not be able to act on such evidence. I have dealt with this subject at length elsewhere, 175 so it is only necessary here to highlight some of the points that support this view.
A. Relevance and Purpose
Evidence of the parties' subsequent conduct may be relevant to the resolution of an interpretation dispute in a number of respects. For example, it may assist in establishing or verifying the commercial purpose of the contract or the existence of other background facts known to, or reasonably available to, the parties at the time of the contract. But, most importantly, and most contentiously, it may assist in the task of proving the existence of an agreed meaning. The fact that the parties have acted consistently with a partic ty now denying that interpretation has so acted, may sometimes provide a reliable basis for an inference that at the time of the contract they attached that meaning to the words in question, or that one of them attached that meaning and reasonably believed that the other did so too.
However, while evidence of such conduct should always be admissible, its probative value is, of course, entirely another matter. The conduct will rarely, if ever, be conclusive but, when taken in conjunction with other evidence of their intention and the surrounding circumstances, it may sometimes tip the evidential balance in favour of a conc he time of the contract. In other words, the conduct will ordinarily be relevant 'only for confirmatory or supporting purposes', 176 or as 'a cross-check or reassurance that the meaning a court is leaning towards was that intended by the parties'.
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I to inte its purp a judg t:
at it her words, that meaning is the true meaning. There can be no que fact the parties did not contemplate the situ tion that has arisen and did not adopt a shared meaning at the time of the 180 ier in this article, in most interpretation so that the court's task is to determine the t must be stressed that when subsequent conduct is used as an aid rpretation (as opposed to the basis for alleging a variation or estoppel) ose is to elucidate, not alter, meaning. As Thomas J pointed out in ment that ultimately led to a change in the New Zealand law on the subjec [ The evidence] is admitted for the purpose of persuading the Court th provides a reliable guide to the meaning which the parties attributed to the contract when it was signed. The proper construction is assisted and not changed by the subsequent conduct. In this manner, the Court's ability to give effect to the mutual intention of the parties is undoubtedly furthered. 179 misses the point of tendering such evidence, which is to persuade the court that the particular interpretation that the evidence supports was the meaning attributed to the words at the time of the contract. In ot stion of subsequent conduct leading to a contract having different meanings at different times. The most that the conduct can do is to persuade the court that the alleged meaning was in fact the meaning accorded to the contract at the time it was signed.
However, evidence of subsequent conduct will be largely irrelevant to the interpretation of the contract if in a contract.
And, as I stressed earl disputes that will indeed be the case, presumed intention of the parties. 
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Dreux Holdings (1996) 7 TCLR 617 at 641. He repeated this view in Gibbons Holdings [2008] 1 NZLR 277 at [114] . In the same case Tipping J said (at [59]): 'Evidence of subsequent conduct does not invite a subsequent meaning. It is directed to the original meaning; that is, the meaning of the contract when it was signed. It is a distraction to suggest that post-contract evidence is capable of changing the contract date meaning, when its sole purpose is to elucidate that meaning.'
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[1970] AC 583 at 603.
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As Thomas J pointed out in Dreux Holdings (1996) 7 TCLR 617 at 638, 'the parties cannot be thought to have acted on a shared meaning of the contract at the time it was completed if, in fact, there was no shared meaning at that time '. 181 At best, the conduct may be one factor to be considered by the court in determining the parties' presumed intention. It may assist in establishing the commercial purpose of the contract or that certain important background facts were known to the parties at the time of the contract.
eaning of a term. For good policy reasons the common law has consistently adhered to what is usually called an objective approach to contract interpretation. An objective inference from conduct in which the parties are mutually involved after they have contracted does not significantly depart from the conventional approach. I will call conduct in which both parties are involved, either actively or passively, mutual or shared conduct. Inviting inferences from the conduct of one party, in which the other party is not involved, would make a significant inroad into the need to ascertain objectively the shared intention of the parties meaning. The words they have used, construed in the light of all the relevant and objective circumstances in which the parties have used them, must prima facie be the best guide to their meaning. But, if some mutual or sh post-contract conduct of the parties is objectively capable of shedding light on the meaning they themselves placed on the words in dispute, I consider more is to be gained than lost by allowing the Court to take it into account. 185 homas J strongly disagreed. He said that the requirement of mutuality conceived and wi Conduct which is not, and has not been, 'shared' or 'mutual' may nevertheless point to a meaning contrary to the meaning later asserted by one of the parties. That party has acted inconsistently with the meaning it seeks to persuade the court to place upon the contract. The value of the evidence stems from the inconsistency … It would be unfortunate if the principle that evidence of subsequent conduct is admissible as an aid to interpretation becomes hedged with qualifications which undermine the objective of the principle. following the completion of the contract, the party concerned has acted inconsistently with the meaning it now asserts in court.
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In my view, Thomas J is correct. Once one accepts that evidence of subsequent conduct is an admissible aid to determining whether the parties had formed an actual mutual intention at the time of the contract, there is no good reason why the conduct itself should have to be mutual or 'objective' in the sense that it is probative of the intention of both parties. Why should evidence of subsequent conduct that bears only upon the meaning intended by one party be excluded if separate objective evidence establishes that the other party intended the same meaning? It is difficult to see why, as Tipping J suggests, '[i]nviting inferences from the conduct of one party, in which the other party is not involved, would make a significant inroad into the need to ascertain objectively the e piec me inte J corr icates that at the time they contracted How say:
whether the parties formed a common int shared intention of the parties as to their meaning'.
188 If different objectiv es of evidence independently establish that the parties held the sa ntion, has not a shared intention been objectively ascertained? Tipping ectly points out that:
Post-contract evidence that logically ind the parties attached a particular meaning to the words in dispute can be good evidence that a later attempt by one party to place a different meaning on those words is unpersuasive. Further, Tipping J accepts that evidence of 'non-mutual' conduct is admissible and may be helpful in establishing ention for the purposes of a rectification suit. 190 Why then should it not be admissible as an aid to establishing whether 'the parties attached a particular meaning to the words in dispute' (and hence formed a common intention) for the purposes of an interpretation dispute? Indeed, in many situations where subsequent conduct is relevant the only question will be whether the promisee's otherwise clearly proven actual intention as to the meaning of the words at the time of the contract was in fact, contrary to the contention at trial, shared by the promisor. Conduct by the latter alone after the contract, such as dealings with or communications to third parties, may strongly corroborate the other evidence from, say, the prior negotiations, or even previous dealings, pointing to an affirmative answer. words), in that conduct? Suppose that the dealings with a third party appear on the surface to be an admission by the promisor that its understanding of the contractual term in question is the same as that which the promisee now alleges (and the promisor denies) was accepted by both parties at the time of the contract. Of course, the promisor will often be able to point to other explanations for the conduct, such as a mistake in interpretation of the contract, but that will be so even if the conduct was 'mutual' in Tipping J's s is to determine, based on the evidence as a wh meaning alleged by the promisee was agreed to at th as I have said, sometimes the conduct, when considered together with other factors, may be of sufficient weight to tip the evidential balance in favour of a conclusion that the alleged meaning was so agreed to.
C. Subsequent Conduct and Prior Negotiations
In recent times three lea e in their extra-judicial writings advocated, or at least lent support to th , that the English rule disallowing evidence of subsequent conduct should doned. 191 However, unlike Nicholls, the latter two have at the same time content to endorse the continued exclusion of evidence of pr otiations. Steyn said:
The decision in the Investors Compensation Scheme case raised questions about two sacred cows of English law, namely that the court is not permitted to use evidence of (1) pre-contractual negotiations of the parties or (2) of their subsequent conduct in aid of the construction of written contracts even if the material throws light on the subjective intentions of the parties … In England the rule about prior negotiations may for the moment be relatively safe. I am less confident about the life expectancy of the rule exclud conduct. Business people and, for that matter, ordinary people, simply do not understand a rule which excludes from consideration how the parties have in the course of performance interpreted their contract. The law must not be allowed to drift too far from intuitive reactions of justice of men and women of good sense: the rule about subseq Bingham, too, predicted the demise of the English rule, saying that 'like Lord Steyn, I would not put money on the survival of the rule ', 193 but he preferred to align himself 'with the judicial dinosaurs, if such they be' 194 on the prior negotiations question.
owever, there is a logical difficulty here. If evidence of the parti equent conduct is admissible, how can it be that evidence of negotiations 191 Nicholls, above n22 at 589: 'it is surely time the law recognised what we all recognise in our everyday lives, that the parties' subsequent conduct … may be a useful guide to the meaning they intended to convey by the words of their contract'; Steyn, above n5 at 10; and Bingham, above n17 at 390. seen, the primary relevance of subsequent conduct is that it may e to the meaning that the particular parties actually in dispute when the contract was signed. If evidence of tuation. My purpose is to illu s on which the ARA will be allowed to host the inaugural Wo r pre-contract indicat Simon pointed out in L Schuler AG v Wickman M subsequent conduct is of no greater probative value in the interpretation of an instrument than prior negotiations or direct evidence of intention: it might, indeed, be most misleading to let in subsequent conduct without reference to these other matters. 195 Further, in the same case Lord Wilberforce said:
[i]t is one and the same principle which excludes evidence of statements, or actions, during negotiations, at the time of the contract, or subsequent to the contract, any of which to the lay mind might at first sight seem to be proper to receive. 196 In my view, rejection of the English rule that evidence of subsequent conduct is inadmissible as an aid to interpretation must lead to a reconsideration of other related aspects of the traditional approach to issues of contract interpretation. It is not sensible for a court to allow evidence of subsequent conduct and at the same time continue to accept that evidence of the parties' negotiations is inadmissible. As we have provide a reliable guid attributed to the words the parties' subsequent conduct is admissible, why exclude evidence of their prior negotiations which may provide an even more reliable guide to their actual intentions?
Conclusion
I wish to conclude by discussing another hypothetical si strate further the inadequacies of an approach to contract interpretation that, even accepting that there is no longer a strict plain meaning 'rule' and that evidence of the factual background must always be considered, treats the actual intentions and expectations of the parties as irrelevant and disallows resort to the prior negotiations or subsequent conduct of the parties. re is an established trade usage or a manifest absu ent hyp gs depe he cont a natu 'bearing no adverse com likely when the con ates to advertising and sponsorship. Instead of extrinsic evidence creating uncertainty of meaning, it shows that, at least in this respect, there is no ambiguity at all.
198 Therefore, the meaning must ordinarily be taken as representing the intention of the parties. Resort to evidence of the surrounding circumstances is not permissible to alter the plain meaning unless the rdity would result. The problem with this approach, as the pres othetical demonstrates, is that words may have different plain meanin nding on the factual background, including the commercial purpose of t ract. As Lord Hoffmann himself has stressed, the notion that words have ral and ordinary meaning:
is not a very helpful one. Because the meaning of words is so sensitive to syntax and context, the natural meaning of words in one sentence may be quite unnatural in another. Thus a statement that words have a particular natural meaning may mean no more than that in many contexts they will have that meaning. In other contexts their meaning will be different but no less natural.
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The adjective 'clean' provides a good example. For example, depending on the factual background it may mean 'empty' (clean fishing vessel), 'blank' (clean paper), 'free of illegal substances or weapons' (clean person, vehicle, ship or building), 'free of imperfections' (clean timber), or ment' (clean report). Of course, the most common meaning is 'free from dirt or contaminating matter', particularly in relation to an obligation to provide (or return) a clean venue, house or other building, although in relation to, say, a lease of a commercial building, it may go further and entail restoring the building to its original condition by removing partitions or obstructions.
Assuming that there is nothing in the heads of agreement to indicate a particular meaning and that there is no suggestion of a well established trade usage, does 'clean' have the common meaning referred to above? It is possible that it refers to the cleanliness of the venues, but that is most un tract is interpreted against its factual background. It is much more likely that the word is meant to signify that the host is under an obligation to clear the venues of their usual advertising and sponsorship signs, as well as food and beverage outlets. This is because the IRA wish to bring in their own advertisers and sponsors and set up their own food and beverage shops.
How should this resort to the factual background to substantiate that meaning be justified by the courts? Is it that the word 'clean' is ambiguous? In fact, the point being made here is that, once regard is paid to the surrounding circumstances, it is likely to become obvious that 'clean ' rel 197 Charter Reinsurance Co Ltd v Fagan [1997] AC 313 at 391. 198 Contrast Benjamin Developments [1994] 3 NZLR 189 at 203 (objecting to use of the background to create uncertainty of meaning and then using it again to resolve that uncertainty). As pointed out by J W Carter and Andrew Stewart, 'Interpretation, Good Faith and the "True Meaning" of Contracts: The Royal Botanic Decision ' (2002) here it is necessary to invoke the objective pri e justification for resort to the evidence is simply that the parties have attached a particular meaning to the word, and interpretation in accordance with that meaning is necessary in order to give effect to their intention.
The main lesson to be learned from the discussion of my hypothetical to this point is, I suggest, that the task of a court when resolving an interpretation dispute between the original parties to a contract must be, wherever possible, to give effect to what the parties actually intended the words to mean. This is contrary to the received wisdom which states that, while the general object of contract interpretation is to implement the parties' intention, the primary task is to determine the meaning of the words the parties have used. 'It is not an inquiry into intention, but into meaning, as a guide to intention '. 199 Such statements, as I have been saying, wrongly assume that words may have a settled meaning without regard to their users. Rather it is some person or persons who give a meaning to them, and, in the case of a contract, it is the meaning that the parties gave to the words in question, or w nciple, the meaning that one party gave where that party reasonably believed that the other party shared that meaning. On this basis 'apples' can mean 'pears', 'sell' can mean 'buy' and so forth.
Let us now return to my hypothetical and suppose that the ARA concede that the IRA are entitled to bring in their own advertisers and sponsors and set up their own food and beverage outlets. Instead, the dispute is over whether the word 'clean' also requires the corporate suites and boxes in each stadium to be vacated for the duration of the tournament. This issue may give rise to no little difficulty. If one were to start with Lord Hoffmann's first principle, the meaning that the document would convey to a reasonable person with all the relevant background knowledge may be far from obvious. There may be considerable scope for argument both ways. But the question I wish to pose is this: what if there is reliable evidence from the parties' prior negotiations or subsequent conduct of their actual intention? Perhaps letters or other communications prior to the signing of the heads of agreement point to a shared understanding, or an understanding by the IRA which that party reasonably believed the ARA accepted, that corporate boxes were to be vacated. Perhaps also the existence of this understanding is confirmed by the subsequent conduct of the ARA in, say, unsuccessfully seeking to reach agreement with the corporate box owners for a release of their rights during the tournament. Should there really be any doubt at this stage of the development of the law of contract that such evidence is admissible? The notion that it is inadmissible seems so contrary to common sense that it simply must be wrong. Unfortunately, there are more than a few judges and lawyers who believe that words have meanings independent of the users of them and who still adhere to outdated understandings of the scope of the (5) The fact that a particular interpretation leads to a very unreasonable result is an important consideration. 'The more unreasonable the result the more unlikely it is that the parties can have intended it '. 202 parol evidence rule as well as to extreme versions of the objective theory of contract under which the sole task of the court is to determine the parties' presumed intention so that their actual intentions and exp Those who, like myself, take a different view on these matters may well find that the following revised version of a previously published 200 restatement of the core principles of contract interpretation has some attraction:
(1)(a) The task of a court when interpreting a written contract is to ascertain and give effect to the intention of the parties.
(b) The intention of the parties is to be ascertained from the words they have used read in the context of the document as a whole and the surrounding circumstances.
(2)(a) A written contract should, wherever possible, be interpreted accordance with the meaning that the parties actually attached to the words in dispute or the meaning that one party attached where that party was led reasonably to believe that the other party or parties accepted this meaning.
(b) For this purpose, evidence of the surrounding circumstances and all communications between the parties, including their negotiations and subsequent conduct, is admissible.
(3) Where there is insufficient evidence to ascertain the parties' actual meaning in accordance with paragraph 2(a), the task of the court is to ascertain their presumed meaning -'the convey to a reasonable person having all the background knowledge which would reasonably have been available to the parties in the situation in which they were at the time of the contract'.
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(4)(a) The fact that the words in dispute have a conventional, ordinary or 'plain' mean presumed meaning of the parties. Rather it will normally be no more than a strong indication that it was the meaning adopted by the parties at the time of the contract.
(b) The 'plain' meaning will be displaced wh that (i) the parties attached a different meaning to the words, or (ii) a reasonable person with knowledge of the background would conclude that the parties must have used the wrong words or syntax. 
